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Introduction

In a competitive market as is the case these days, intellectual property (“IP”) protection affords small
businesses and startups with an opportunity for survival as it works to strengthen their competitive
advantage, attract investors and develop appealing products that will attract patronage.

IP refers to the creations of the mind and includes inventions, artistic works, designs, images, literary
works etc. It is that category of property that includes intangible creations of the human intellect. It is
further defined under the Nigerian Startup Act, 2022 as the result of creativity protectable by
copyright, trademark, trade secrets, Industrial designs and patent registrations in Nigeria.! Intellectual
Propriety Rights (“IPRs”) on the other hand refers to the legal right given to an inventor or creator
granting it an exclusive right over the IP created usually for a certain period. By IPRs, legal protection
is awarded to intellectual properties allowing its creators or owners earn recognition and financial
benefit from their creations.

A startup is defined under the Nigerian Startup Act, 2022 as a company in existence for not more than
10 years, with its objectives being the creation, innovation, production, development or adoption of a
unique digital technology, innovative product, service or process.? A small business on the other hand
according to the Small and Medium Industries Enterprise Scheme refers to any enterprise with a
maximum asset base of N200 million, excluding land and working capital, with at least ten or more
than 300 staff.3

In this article, we examine the importance of protection of IP for startups and small businesses,
challenges to protecting IP and effective strategies that can be adopted by small businesses and
startups to ensure that these rights are adequately safeguarded.

IP: Small Businesses and Start-ups in focus

The essence of IP protection cannot be overemphasized particularly in today’s fast paced business
environment. IP impacts not just the giants in industries but also small businesses and startups. IPRs
are so essential for startups and small businesses. The recognition of the importance of IPRs to startups
has also been embedded in statutes. By section 31 of the Nigeria Startup Act 2022, the National Council
for Digital Innovation and Entrepreneurship (the “Council”) acknowledges the importance of adequate
protection of IP towards the growth and development of a startup and small business.

Further to this, the National Information Technology Development Agency (“NITDA”) which serves as
the secretariat of the Council is charged with encouraging IPRs holders to exploit these rights as well
as assist them in commercialising their rights. The NITDA is also charged to collaborate with various IP
registries in ensuring ease of registration for startups as well as providing relevant assistance.*

Various IPRs impact on startups and small businesses, however the most prominent of these rights
are: copyright, trademark, patents, industrial designs and trade secrets.

o Copyright: refers to the IPR granted to creators over their literary, artistic, audiovisuals, sound
recordings, broadcast, and musical works. In the Nigerian legal space, copyright is governed by
the Nigerian Copyright Act, 2022. Copyright grants its owners with economic and moral rights.
By the economic rights, a holder of copyright has the right to derive financial reward from the
use of their works by others. While by the moral rights, such holder is entitled to be recognized
as the author or creator of such work.

1See section 47 of the Startup Act.

2Ibid.

3 World Trade Center “Small and Medium-Sized Enterprises (SMES): An Assessment to its Inclusion in Nigeria Trade” August
28, 2023 https://wtcabuja.com/latest-news/trade-services/small-and-medium-sized-enterprises-smes-an-assessment-to-
its-inclusion-in-nigeria-trade/ accessed on March 11, 2024.

4 See section 31 (3) (4) of the Startup Act.
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e Trademark: this is governed primarily by the Trademarks Act, Cap T13, LFN 2004 as amended by
the Business Facilitation (Miscellaneous Provisions) Act, 2023 (“BFA”). A trademark refers to a
sign, symbol or mark used in distinguishing the products or services of one business from those
of other businesses. Section 69 of the BFA defines trademark to mean a mark used or proposed
to be used in relation to goods and services for the purpose of indicating a connection between
the goods or services and a person having the right, either as a proprietor or as a registered user,
to use the mark, whether with or without any indication of the identity of that person, and may
include shape of goods, their packaging and combination of colours.

e Patents: is an exclusive right granted for an invention. A patent confers on its holder the
exclusive use and economic exploitation for the invention it captures. That is, the inventor is
granted monopoly over its invention. The principal legislation for patents in Nigeria is the
Patents and Designs Act Cap P2, LFN 2004 as amended by the BFA.

e Industrial Designs: this refers to that aspect of IP that covers the appearance or aesthetic aspect
of an article. It is governed by the Patents and Designs Act Cap P2, LFN 2004 as amended by the
BFA. It may consist of three-dimensional features, such as the shape of an article, or two-
dimensional features, such as patterns, lines or colour. The holder of the IPR over an industrial
design has the right to prevent third parties from making, selling or importing articles bearing
or embodying a design which is a copy, or substantially a copy, of the protected design, when
such acts are undertaken for commercial purposes.

e Trade Secrets: refers to IPRS over confidential information which may be sold or licensed. To
qualify as a trade secret, the information sought to be protected must satisfy the following
requirements: it must be (a) commercially valuable; (b) only known to a limited group of
persons; and (c) be subject to reasonable steps taken by the rightful holder to keep it secret,
including the use of confidentiality agreements for business partners and employees.®

The above IPRs are territorial and last for specified durations. The import of this being that a registered
IPR in Nigeria cannot be enforced in Ghana save for certain special circumstances. Also, the right
granted to a holder of any of these IPRs last for specified durations, e.g. patents last for twenty (20)
years subject to renewal, trademark lasts for seven (7) years etc. Other IPRs include trade secrets,
geographical indication and plant variety. A particular product can be protected by a combination of
IPRs. Thus, a product can be protected by any combination of patent, copyright, industrial design, and
trademark etc.

Importance of Protection of IP to Startups and Small Businesses

In today’s market, with digitalization and globalization, small businesses and startups are faced with
very strong competition. The competition in the market for these small businesses transcends
domestic competition but is also inclusive of foreign competition.

In today’s market, ideas are the currency of innovation, thus protecting the products and services
developed by startups and small businesses cannot be over-emphasized. The protection of the IP of
these businesses to prevent copy by competitors and also aid the market expansion of the business is
now very crucial. The myth that only large companies protect their IP is unfunded and erroneous.
According to a 2019 EPO/EUIPO study, it was demonstrated that small medium enterprises that have
at least one IP rights are twenty-one (21%) per cent more likely to experience a growth period.®
Furthermore, a recent survey conducted by the World Trademark Review (“WTR”) indicates that online

5 WIPQ, “Trade Secrets” https://www.wipo.int/tradesecrets/en/ accessed April 12, 2024.
6 WIPO “IP Protection: Building Value and Growth for Small Businesses”, March 2021,
https://www.wipo.int/wipo _magazine/en/2021/01/article 0003.html| accessed on March 10, 2024
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enforcement of IPRs has increased about sixty-three (63%) percent since the start of the year 2024,
this shows the importance of IP protection to enterprises.’

Adequate protection of IP is important and beneficial to startups and small businesses for the following
reasons:

e Brand Protection and Promotion: IPRs like copyright and trademarks can aid a startup or small
business in creating as well as protecting its brand identity. This will in turn lead to increased
customer loyalty and trust for such business. Trademarks can be used to distinguish the products
or works of the startup or business from that of other competitors. Copyright, on the other
hand, can also be used to protect works like business logos or marketing materials. The WTR in
its recent publication stated that 50% of respondents have reported experiencing an increase in
domain infringement over the past 12 months and fourteen (14%) per cent reported an increase
in infringement, this data suggests that there is an increasing need for startups and small
businesses to take active steps in protecting IP rights.®

e C(Creates value: IP protection also adds value to a startup or small business. Investors are more
willing to invest in businesses that have protected their intellectual property as it demonstrates
a commitment to innovation. Also, by protecting their IP, such businesses have a strong
competitive advantage and is thus a good investment choice.

e Revenue generation: IP can also be monetized by such small businesses or startups who has
obtained protection for same. These businesses can licence or sell their IP, thus generating
royalties or other forms of revenue.

e Provides monopoly: by protecting the ideas and creations of a business, such startup or small
business acquires monopoly over that invention or creation. The implication of this being that
only such registered owner of the IP has the exclusive right to use and profit from such work.
The significance of this for small businesses is that it prevents competitors particularly the big
businesses in the market from copying or exploiting such invention or work for their own gain.

o Defence mechanism: the protection of intellectual property also serves as a defence mechanism
for startups and small businesses against theft or infringement by competitors. This will also
help these businesses avoid legal battles which could significantly impact their finances.

By protecting their works, these businesses are able to differentiate themselves in the market and stay
ahead.

Registration Process for IPRs

The registration of an IP is the first step in obtaining protection with respect to that product. For
majority of the IPRs, it is registration that confers the holder with an IPR giving such holder exclusivity
with respect to such intellectual property. Startups and small businesses should first primarily
undertake an intellectual property audit to identify the various aspects of its business that would
require protection. It is advisable for these businesses to consult with an intellectual property
practitioner to get a better understanding of the requirements and process applicable to each IPR.

Copyright: statutory copyright conferment on copyrightable works is automatic.® That is, there is no
formality or registration required. A copyright holder is however not precluded from registering his

7WTR “IP in an evolving digital world: online brand protection survey results revealed”, April 2024,
https://www.worldtrademarkreview.com/article/ip-in-evolving-digital-world-online-brand-protection-survey-results-
revealed accessed on April 10, 2024.

8 |bid

9 See section 4 of the Copyright Act, 2022.
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work with the Nigeria Copyright Commission to claim undisputed ownership of the work. Once
registered, the copyright holder has the exclusive right to the exploitation of the work for the lifetime
of the author and seventy (70) years after his death.°

Trademark: registration of trademarks is usually commenced by an application to the Trademark
Registry via the Ministry of Industry, Trade and Investments Portal. A mark is registrable only where it
is distinctive and not descriptive.’! It is also important to conduct searches at the registry before
commencing registration to avoid rejection on any grounds. Registered trademarks are valid for an
initial period of 7 years from the filing date and renewable for successive periods of 14 years.

Patent: applications for patents are filed with the Patents and Designs Registry. The registration
requirements are that: the invention must be new; it must involve an inventive step; and it must be
capable of industrial application.’? The maintenance of a patent requires the payment of a yearly
management fee. The holder of a registered patent is entitled to the exclusive use of the invention for
a period of 20 years.

Industrial Design: pursuant to section 13 of the Patent and Design Act, Cap P2, LFN 2004, a design is
registrable only if it is new and not contrary to public order or morality. A registered industrial design
vests in its statutory creator® in the first instance for five years from the date of the application for
registration and on payment of the prescribed fee may be renewed for two further consecutive periods
of five years.!

Trade Secrets: under the Nigerian legal regime, there is no requirement for the registration of trade
secrets. This type of IPR is protected without procedural formalities.

Challenges facing start-ups and small businesses in protecting their Intellectual Property

e Lack of Awareness

There is also the misconception that only big businesses require IP protection. Thus, most
small businesses do not deem it necessary to register and protect their IP. This misconception
and lack of awareness of the essence of IPRs has put many small businesses at the risk of losing
the exclusivity to use their works and inventions.

e Registry Issues - Backlogs and Delay

The bureaucratic hurdles faced in the registration of IPRs can be time-consuming and
frustrating. The timeline for registration of trademarks in Nigeria is twelve (12) to eighteen
(18) months. The long timeline for securing the registration of a trademark can discourage
these businesses from securing their IPRs.

e Funding

The registration fees for the protection of IPRs are usually perceived by these startups and
small businesses as unnecessary additional funding. These businesses typically have rigid
budgets making it difficult to allocate funds for intellectual property protection. It is
particularly more difficult as these costs for registration are incurred before the product or
work even reaches the market and starts generating the expected revenue.

Strategies for Protection

10 See section 19 of the Copyright Act, 2022.

11 See section 9 of the Trademarks Act, Cap T13, LFN 2004.

12 See section 1 of the Patent and Designs Act, Cap P2, LFN 2004.

13 This refers to the one who, whether or not he is the true creator, is the first to file or claim a foreign priority for an
application for registration of the design.

14 See section 20 of the Patent and Designs Act, Cap P2, LFN 2004.
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In protecting their IPRs, startups and small businesses can adopt the following strategies:

e Registration of IPRs:

The first step open to a startup or small business for the protection of their intellectual
property is the registration of such work. To do so, these businesses must first know what they
own. All IPRs save for copyright are only activated upon the registration of such work at the
relevant registry. It is only when the business has registered its inventions and creations that
it can exploit it and gain economic benefit of same. The registration procedure for each IPR
varies and the form for application would be prescribed by the relevant registry.

e Contractual Provisions

A strategy to be adopted by these businesses to ensure the adequate protection of their
intellectual property is to ensure that in every contract with employees, suppliers and
partners, by the wordings, it is clear who owns the intellectual property. Startups and small
businesses can also ensure that its employees working on intellectual property related
projects sign non-disclosure agreements. It is also advisable for these businesses to obtain
assignments of the IPRs to their business when dealing with freelancers. Furthermore, these
businesses should also ensure that where multiple stakeholders contribute to an innovation
to be owned by the business, contractual agreements clearly setting this out should be
executed.

e Use of Encryption

Startups and small businesses can also use technology such as digital locks and encryption to
protect their IP from external threats. By using encryptions, the IP owner can translate its data
into another form which is unreadable to persons who do not have the password or decryption
key to access it.

e Staff Training

Startups and small businesses can also consider investing in the training of its staff on
intellectual property related matters. This ensures staff awareness and reduces risk of violation
of such rights.

e Adoption of Virtual Data Rooms ("VDR")

Startups and small businesses can further protect their IP by using a VDR to conduct its
businesses. A VDR is an online location, a place where companies store (and share)
confidential information in a “workspace”.’® By using VDRs, the business can restrict persons
that can access confidential information.

e Adoption of IP Policies

The IP policy of a business will typically set out the rules governing the usage of such IPRs
within and outside such business.

e Monitor IPRs

Another essential strategy for the protection of a business intellectual property is by keeping
track of them. By monitoring its IP, these businesses are aware when there is any possible
infringement and can take timely action to address such infringement. For example,
companies like Amazon have set up a Counterfeit Crimes Unit (CCU) to investigate and prevent
the sale of counterfeit goods on their platforms, this led to a lawsuit being filed in the late

15 Chris Capelle, “How to Protect Intellectual Property: Technology is Key” https://www.caplinked.com/blog/how-to-protect-
intellectual-property-with-technology/ accessed on May 2, 2024.
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2020 against some influencers for their promotion of counterfeit products sold on the
marketplace through their Facebook and Instagram accounts.®

e Consideration of a Global IP Protection Strategy

It is important for small businesses and startups to consider the possibility of a global
protection strategy for its intellectual property. This becomes relevant for small businesses
when they expand and prevents a situation where a business is stuck without protection in
certain jurisdictions or international markets.

Conclusion

In today’s market, IPRs are key economic assets and are a critical component for the success of a small
business or startup. The active protection of the creations and ideas of a business via any of the IP has
the potential to attract investors, give the business a competitive edge in the market, as well as
generate additional streams of revenue for such business.

16 WTR “IP in an evolving digital world: online brand protection survey results revealed”, April 2024,
https://www.worldtrademarkreview.com/article/ip-in-evolving-digital-world-online-brand-protection-survey-results-
revealed accessed on April 10, 2024.
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